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Imagine a lender provides a mortgage to pay 
off financing from that same institution. Now 
imagine finding that out shortly before closing 
the new loan.

That’s exactly the stunt that fa-
ther and son Jozef and Sylvester 
Smolarczyk are alleging Joshua 
Zegen’s Madison Realty Capital 
pulled on them. The Brooklyn-based 
duo, which runs the development 
company  SMK Property Management, 
filed a $150 million lawsuit against the ac-
tive New York-based real estate investment 
firm in September 2015, accusing MRC of 15 

counts of fraud.
That month, Mr. Zegen’s firm entered into 

a foreclosure proceeding on two mortgages 
it provided to the developers. SMK now owes 

MRC $15 million after failing to make 
payments, Mr. Zegen’s affidavit states.

The alleged fraud  dates back to 
December 2011, when MRC pur-
chased seven defaulted mortgage 
notes from  New York Community 

Bank, according to an affidavit from Sylvester 
Smolarczyk, who represented himself and his 

Christmas may have come late for 
Stuyvesant Town-Peter Cooper Village 
investors, but they were surprised it came 
at all.

Thanks to Blackstone Group and 
Ivanhoe Cambridge, the $5.3 billion buy 
of the sprawling multifamily property 
from its special servicer CWCapital Asset 
Management—not including fees—paid off 
five commercial mortgage-backed securities 
deals with roughly $3 billion in exposure.

The Merrill Lynch-sponsored con-
duit, MLCFC 2007-6, was the first of the 
five to see its payday, according to recent 
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Stuyvesant Town - Peter Cooper Village.

remittance data from U.S. Bank, the trust-
ee on the deal. The $202.2 million note ac-
counted for 11.3 percent of the entire deal 
and represented 69 percent of the remain-
ing balance of the A-1A class.

Mezzanine investors were not forgotten, 
with sizeable repayments of interest short-
falls. A report from Trepp noted that in-
vestors on the loan pool’s C class received 
interest payments that exceeded 20 percent 
of the class’ face amount.

While Trepp pointed to a notice from 
Wells Fargo regarding U.S. Bank’s data, the 
deal’s trustee agent, “makes no representa-
tions or warranties about the accuracy, com-
pleteness, truthfulness and/or genuineness 

of any of the information,” a source said, con-
firming that this is a standard disclaimer.

The CMBS market altogether should see 
a significant decline in the overall delin-
quency rate, especially in the multifamily 
sector. Multifamily is the worst performing 
of all the five major property types—which 
also include office, retail, industrial and 
lodging—ending 2015 with a delinquency 
rate of 8.28 percent. (Office, retail, indus-
trial and lodging followed with 5.79 per-
cent, 5.76 percent, 5.73 and 2.82 percent, 
respectively.)

Those four conduit deals include a 
$1.5 billion note in Wachovia-sponsored 
WBCMT 2007-C30, a $247.7 million 
note in Wachovia-sponsored WBCMT 
2007-C31, a $250 million note in the 

Citigroup-sponsored CWCI 2007-C2 and 
an $800 million note in Merrill Lynch-
sponsored MLCFC 2007-5. All of those 
deals were paid off.

The mezzanine debt on Stuy Town—
which was subject to numerous lawsuits 
after former owners Tishman Speyer and 
BlackRock defaulted on payments—should 
see a sizable re-pricing, according to Trepp.

“As much of the accrued interest shortfalls 
put a floor price under many of these classes, 
the flushing through of that money will re-
quire everyone to reset their expectations,” 
the Trepp report stated.

A representative for Wells Fargo did not 
immediately respond to press inquiries. A 
spokesman for  U.S. Bank declined to com-
ment.—Danielle Balbi

Stuy Town...continued from page 1
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father in the lawsuit.
Those notes were valued at more than $11 

million, but sold for a discounted $7 million, 
one person with intimate knowledge of the 
matter told Commercial Observer Finance 
on the condition of anonymity. New York City 
public records show that the mortgages were 
reassigned to MRC on Dec. 6, 2011, making Mr. 
Zegen’s firm the new debt holder.

“Madison and Zegen [were] in fact engag-
ing in some form of predatory lending,” Mr. 
Smolarczyk’s legal statement claims.

The loans were backed by seven contigu-
ous buildings in Greenpoint, Brooklyn, at  3 
Sutton Street, 5 Sutton Street, 657 Meeker 
Avenue, 661 Meeker Avenue, 667 Meeker 
Avenue,  669 Meeker Avenue  and  673 
Meeker Avenue that Mr. Smolarczyk and his 
father started buying in 2000. The two later 
built a mixed-use property on the seven-lot 
site, which occupies part of a small block en-
closed by Sutton Street and Meeker, Driggs and 
Kingsland Avenues.

Mr. Smolarczyk claimed in his affidavit 
that Vincent Giovinco, a senior vice president 
at NYCB, had told him and his father that MRC 
purchased the notes from the bank at such a 
discount by “means of bribery.”

Mr. Zegen’s firm acquired “these [seven] 
notes by unlawful means with the bank’s aid 
with the intentions of executing a full-fledged 
land grab or worst case cash in on a significant 
profit to be made from the default interest per 
diem,” according to the affidavit. It was unclear 
how MRC allegedly bribed the bank.

NYCB does not comment on litigation mat-
ters, a spokesman for the bank told COF. Mr. 
Smolarczyk and a representative for Mr. Zegen 
declined to comment. Mr. Giovinco did not re-
spond to inquiries.

Mr. Smolarczyk noted in his legal statement 
that MRC filed to foreclose on the loans that the 
firm had acquired. But Mr. Zegen wrote in his 
own affidavit last month that due to the plain-
tiffs’ default, “New York Community Bank had 
elected to call due the entire unpaid principal 
balance.”

The judge deemed the foreclosure motion 
“moot,” according to court records from June 
2013, after which Mr. Smolarczyk claimed that 
he and his father were strong-armed into for-
bearance agreements with “exuberant amounts 
of both default interest and per diem being 
piled on daily.”

As interest continued to accrue, Mr. 
Smolarczyk noted that he and his father “began 
to focus on financing their entire portfolio,” 
which also included three other buildings on 
Meeker Avenue. The plaintiffs then decided to 
take out more debt to repay the notes held by 
MRC and closed two bridge loans in the amount 
of $13.2 million and $1.8 million on Nov. 4, 2013.

Mr. Smolarczyk stated in his affidavit 
that he began working with broker  Joseph 
Failla  of  Failla Funding, who introduced 
him to the real estate lender and adviser Jeff 
Bell, who runs Washington-based  CLS 
Investments. Mr. Bell’s services include “pri-
vate hard money lending, high-balance com-
mercial real estate loans and investment 
banking advisory,” his LinkedIn page shows.

Messrs. Failla and Bell did not respond to re-
quests for comment.

Mr. Smolarczyk’s affidavit states that CLS 
claimed to be the lender when in fact Madison 
Realty Capital was—meaning that the new debt 
would come from the same exact lender that 
the developers owed money to.

“Only after the fact that the term sheet was 
executed by the plaintiffs, CLS disclosed that 
their so called investors were in fact Madison 
and Zegen who would be providing the capital,” 
Mr. Smolarczyk alleged.

The plaintiff recalled that “CLS had joked 
by asking if it wasn’t going to be a problem to 
secure financing through their so called in-
vestors...due to the fact that part of the capital 
would be used to pay off [seven] mortgage notes 
held by the same investors.”

Mr. Smolarczyk added that he and his father 
felt pressed for time and decided to close re-
gardless. CLS emphasized the importance of 
a quick closing time in favor of “an attractive 
10.75 percent rate and guaranteed funding by 
their so called investors,” he noted.

That set off another abnormal series of 

events. No one from Madison Realty Capital 
showed up to the closing and the plaintiffs did 
not receive the final signed loan documents 
until several months later, Mr. Smolarczyk’s 
affidavit states.

After making the first interest payment on 
the new bridge loan, Mr. Smolarczyk began 
looking into selling four of the 10 properties, 
while seeking a permanent loan to refinance 
the debt from MRC. The plaintiffs requested 
to exercise an initial six-month extension op-
tion and alleged that Mr. Zegen’s firm stalled 
the process and added on a 1 percent late fee 
for the request.

The plaintiffs later reviewed the closing doc-
uments with an attorney and found terms they 
had not seen prior, including a provision that 
guaranteed “large amounts” owed to the lend-
er if any properties were sold, according to Mr. 
Smolarczyk’s affidavit.

The developers continued to seek refi-
nancing and came close to securing a Freddie 
Mac loan from Prudential Mortgage Capital 
Company. After Prudential’s attorney re-
viewed the terms of the bridge financing, the 
insurance giant declined to go forward as a re-
sult of MRC’s first right of refusal, according 
to Mr. Smolarczyk’s legal statement. A similar 
problem occurred with another unnamed lend-
er, which led him and his father to file the $150 
million lawsuit.

But Mr. Zegen paints a different picture in 
his affidavit.

When his firm provided Mr. Smolarczyk and 
his father with the $15 million bridge financing 
on Nov. 4, 2013, the plaintiffs were aware of 
MRC’s identity as the lender, Mr. Zegen stated 
in his written account of the events. He made 
no mention of Mr. Failla of Failla Funding or 
Mr. Bell of CLS.

Mr. Zegen submitted evidence of an email 
to the plaintiffs’ attorney, dated Oct. 15, 2013, 
which included unsigned, drafted mortgage 
agreements. Mr. Bell was included as a recipi-
ent on that email.

This is not the first time MRC has been sued 
by a borrower. In 2009, Arthur Wood, a New 
York-based artist, filed a lawsuit against Mr. 
Zegen’s firm over a $4 million loan for a residen-
tial property he was co-developing with local 
developer  Shahn Anderson  at  4 Downing 
Street in Clinton Hill, Brooklyn.

The lawsuit ended in MRC’s foreclosure on 
the property, which another developer, Barrett 
Design, picked up for $2 million, the New 
York Daily News reported in March 2013.

The Smolarczyks’ entire 10-property real es-
tate portfolio is now at risk, the person in the 
know told COF.

Mr. Zegen’s lawyers filed a motion on Dec. 
15, 2015, to dismiss the suit and the plaintiffs 
are waiting to hear back on their request for a 
trial by jury, according to the court documents. 
The case has been adjourned until March 2016. 
—Danielle Balbi

MRC...continued from page 1

5 Sutton Street. 661 Meeker Avenue.
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New Jersey-based Premier Properties 
and Management Associates landed a 
$55.4 million financing package from New 

York Community Bank 
to fund its purchase of a 
710-unit multifamily port-

folio in Philadelphia, an anonymous source 
told Commercial Observer Finance.

The debt package is comprised of three 
loans, each of which carries a fixed interest 
rate of 3.63 percent over a seven-year term. 
NYCB also provided five-year extension op-
tions on each of the loans.

Meridian Capital Group Managing 
Director Elliott Birnbaum of the broker-
age’s New York City office arranged the 

transaction.
Premier Properties recently acquired the 

three-building portfolio from The Carlyle 
Group, the source confirmed. The amount 
of the sale was not disclosed.

The properties include the Winchester 
Walk Welsh apartments at 2600 Welsh 

Road, its sister property Winchester Walk 
Roosevelt at 7901 Roosevelt Boulevard 
and the Rushwood Apartments located at 
10825 East Keswick Road.

Representatives for NYCB and Premier 
Properties did not immediately respond to 
requests for comment.—Danielle Balbi

Apollo Commercial Real Estate 
Finance lent Ashford Hospitality Prime 
$42 million for its acquisition of The Ritz-

Carlton, St. Thomas in 
the U.S. Virgin Islands, 
Commercial Observer 

Finance can first report.
JLL Executive Vice Presidents Kevin 

Davis and Bill Grice arranged the two-
year, interest-only financing, which carries 

a floating rate of Libor plus 4.95 percent. The 
deal also carries three one-year extension 
options, according to a release from Ashford, 
which did not name the lender.

The Dallas-based real estate investment 
trust purchased the 180-key resort from 
Marriott International for $64 million—
or $355,000 per room—giving the deal a loan-
to-cost ratio of 65.6 percent.

Ritz-Carlton Hotel Company will 

continue to manage the hotel, which has an 
average daily rate of $556 and an annual occu-
pancy of 79 percent, as of November 2015. The 
property’s yearly revenue per available room 
totals $441, according to the Ashford release.

“The Ritz-Carlton, St. Thomas is a truly 
one-of-a-kind resort that has set the stan-
dard for luxury in the Caribbean for almost 
20 years,” Mr. Davis said in prepared remarks 
provided to COF.

“Under Ashford’s stewardship, the Ritz-
Carlton, St. Thomas is poised to grow its 
position as one of the leading hotels in the 
Caribbean,” he added. “Further, this financ-
ing illustrates the increasing appetite that 
lenders have to finance strong assets in the 
Caribbean.”

The 30-acre oceanfront property sits 
on Great Bay, on the island’s east coast, 
and holds two pools, 10,000-square-feet of 
meeting space, a 7,500-square-foot spa and 
a 2,000-square-foot fitness center.

The resort was completed in 1996 and re-
cently underwent a $22 million renovation 
of both guest rooms and communal space. 
Upgrades included more food and beverage 
offerings, expanded wedding venue space 
and the installation of a power generator, 
which allows the Ritz-Carlton to operate in-
dependent of the island’s electricity system.

Representatives for Apollo Commercial 
Real Estate Finance and Ashford 
Hospitality Prime declined to comment. 
—Danielle Balbi 

NYCB Lends 
$55.4M Against 
Three Philadelphia 
Rental Properties 

Apollo Lends $42M on Ritz-Carlton Resort in the Caribbean 

EXCLUSIVE

EXCLUSIVE

Rushwood Apartments.

Ritz-Carlton, St Thomas.
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TIMES SQUARE: THE NEXT ACT
1675 Broadway | January 26, 2016 | 7:45AM - 10:00AM

Times Square is the dynamic heart of Midtown Manhattan. Cutting edge firms have moved to Times Square because of 
the neighborhood’s status as the "Crossroads of the World,” as well as the more practical appeal of its proximity to key 
transit hubs, and dozens of entertainment venues, cultural establishments and restaurants. Join our panel as they 
discuss what’s next for Times Square.  

Topics to be discussed include:  
  
• What are some of the perennial competitive benefits of the Times Square office market in comparison to markets in 

the rest of Manhattan? 
• What is the future of the 8th Avenue commercial office market and how is it impacting retail, tourism and other 

activity along 8th Avenue? 
• What is availability like for Class A office space, and what type of rent is large block space commanding? 
• What industries will be the top drivers of leasing activity? 
• What can we expect in terms of new office supply coming online in 2016? 
• How is the increase in residential buildings and the increasing mixed use nature of Times Square changing the 

demand for space? 
• What will be the impact of the Port Authority Bus Terminal renovation? 
• How have food and retail options evolved in Times Square in response to recent shifts in the office market here? 

Welcome remarks to be provided by Adam Spagnolo, SGA. 

For sponsorship information, contact Robyn Reiss at rreiss@observer.com or 212.407.9382

PURCHASE TICKETS AT COBREAKFAST.COM

ALBERT BEHLER 
Chairman, CEO & 

President,  
Paramount Group, Inc. 

WILLIAM C. RUDIN 
CEO & Vice-Chairman, 
Rudin Management 

Company, Inc. 

TIM TOMPKINS 
President,  

Times Square Alliance

MODERATOR 
JONATHAN MECHANIC 

Chairman, Real Estate 
Department, Fried Frank

BRIAN WATERMAN 
Vice Chairman & Principal,  

Newmark Grubb Knight Frank

FEATURED SPEAKERS

ELLEN ALBERT  
EVP CORE Services, 

Viacom

http://www.COBREAKFAST.COM
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Workforce

Vice President Jeff Miller has joined 
Wells Fargo to manage its Hospitality 
Finance Group’s West Coast origination of-
fices in Los Angeles and San Francisco and 
to head its Hospitality Technical Services di-
vision, according to an announcement from 
the San Francisco-based banking giant.

Mr. Miller will report to Christopher 
Jordan, head of Wells Fargo’s Hospitality 
Finance Group, and will be based in Los 
Angeles. 

“Jeff brings more than 20 years of hotel 
industry expertise and a comprehensive 
skillset to the Hospitality Finance Group,” 
Mr. Jordan said in prepared remarks. “He 
is deeply versed in the hospitality sector 
with direct experience on the West Coast, 
and we look forward to having him join our 
talented team in this important market.” 

At Atrium, Mr. Miller was responsible for 

acquisitions, investment analysis and busi-
ness development. Prior to that, he spent 
seven years with Marriott International. 

Mr. Miller holds a master’s degree in in-
ternational relations from The American 
University in Washington, D.C., and a 
bachelor’s degree in finance from San 
Diego State University. 

Walker & Dunlop’s commercial loan 
servicing portfolio has surpassed $50 bil-
lion, the company announced this week. 
The portfolio increased from $40 billion 
in 18 months, due to a hefty volume of new 
loan originations, according to a press re-
lease from the Bethesda, Md.-based com-
mercial real estate finance firm.

The Mortgage Bankers Association 
ranked Walker & Dunlop the seventh larg-
est commercial mortgage servicer in the 

U.S., as of June 30, 2015. 
“Growing our servicing portfolio to $50 

billion is an incredible accomplishment, 
and emblematic of the company’s long-
term strategy of building a best-in-class 
national loan origination platform to gen-
erate long-term, prepayment-protected 
servicing revenues,” said the company’s 
chairman and chief executive officer Willy 
Walker in prepared remarks. 

“The growth we have achieved over the 
past two years in terms of loan origina-
tions and servicing portfolio growth is 
outstanding,” Mr. Walker added. “Most 
importantly, the portfolio loans are sup-
ported by extremely strong multifamily 
market fundamentals, reflected in not 
having a single loan in our at-risk port-
folio 30 or 60 days delinquent at the end 
of 2015.” 

24-7
VISIT COMMERCIALOBSERVER.COM 

http://www.commercialobserver.com
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SOIREE
WINTER
Mortgage Bankers Association of New York

Cost
Early Registration Discount 
(until January 29th)

$115 Members   

$145 Non-Members

$50 Student Members

Register
www.mbany.org

Call: 516.997.3707

Email: mbaofny@verizon.net

Join Our Ice Garden
Several sponsors have already locked in their ice sculptures 
to be displayed in our Ice Garden.  Have you?  Don’t miss out 
on your opportunity to have your company logo embedded/
chiseled in an ice sculpture of an iconic New York Landmark!  
Call us today and we’ll make it happen!

It’s a Leap Year, meaning one extra day in February - but the 
only date that should matter is February 11th, 2016.   

Our Winter Soiree is taking over Celsius at Bryant Park for a night 
of great Networking, Cocktails, Hors D’oeuvres and captivating 
Ice Sculptures, overlooking the iconic Ice Skating Rink.  If you 
missed out last year, you won’t want to miss it again!”

Mortgage Bankers Association of NY, Inc.
PO Box 7361  |  Hicksville, NY 11802-7361
Phone: 516 997 3707  |  Fax: 516 997 1979  |  Email: mbaofny@verizon.net
www.mbany.org

FEBRUARY 11, 2016  |  6-9 PM
Celsius @ Bryant Park (42nd & 6th Avenue, NYC)

Winter Networking and Ice Garden

Diamond Sponsor Gold Sponsors Bronze Sponsor

http://www.mbany.org
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     January 2016 10 Largest CMBS Losses

“Thus far, over $2 billion in commercial mortgage-backed securities loans have been resolved with losses in 
January,” said Sean Barrie, an analyst with Trepp. “With the ‘remittance month’ only about half over, the total 
amount of loans resolved with losses could hit its highest level ever. Since 2010, over $83 billion in loans have 
been resolved with losses in the conduit space. Those losses have totaled almost $37 million. The highest single 
month total was $2.65 billion in February 2014. The largest loss incurred thus far in January belongs to the Bank of 
America Plaza loan. The $263 million note, which backed Atlanta’s tallest building, was sold for a loss of over $146 
million after Shorenstein Properties bought the office for $220 million. The CD 2007-CD4 deal features four of its 
former loans in the list of January’s ten largest losses. One of those loans is Loews Lake Las Vegas, which had its 
$117 million loan liquidated with a 100 percent loss.”

Source: 

The Takeaway

Deal Name Property Name Previous 
Balance

Realized 
Loss

Loss 
Severity

Percent 
of Deal

Property  
Type Code

City State

JPMCC 2006-CB17 Bank of America Plaza $263,000,000.00 $146,386,204.00 55.7 percent 12.37 Office Atlanta Ga.

CD 2007-CD4 Citadel Mall $136,000,000.00 $130,885,297.00 96.2 percent 3.29 Retail Colorado 
Springs

Colo.

CD 2007-CD4 Loews Lake Las Vegas $117,000,000.00 $117,000,000.00 100 percent 2.83 Lodging Henderson Nev.

CD 2007-CD4 Riverton Apartments $225,000,000.00 $112,455,336.00 50 percent 5.45 Multifamily New York N.Y.

CMLT 2008-LS1 COPT Office Portfolio 
(Rollup)

$150,000,000.00 $109,494,520.00 73 percent 10.14 Office Chantilly Va.

CD 2007-CD4 Northwest Arkansas 
Mall

$125,600,000.00 $96,685,853.00 77 percent 3.04 Retail Fayetteville Ariz.

MLMT 2006-C1 Raintree Corporate 
Center 1 and 2

$54,743,892.00 $41,165,575.00 75.2 percent 4.38 Office Scottsdale Ariz.

JPMCC 2006-CB17 CityView Portfolio II $57,227,594.00 $40,617,346.00 71 percent 2.69 Multifamily Houston Texas

MLMT 2006-C1 Cerritos Corporate 
Center

$88,540,174.00 $38,157,947.00 43.1 percent 7.08 Office Cerritos Calif. 

CMLT 2008-LS1 Boulder Green Office 
& Industrial Portfolio 
(Rollup)

$31,419,910.00 $30,163,594.18 96 percent 2.12 Mixed-use Various Various
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Q+A

Commercial Observer Finance: 
Where did you grow up?

Mr. Johnson: I grew up in Westlake 
Village, Calif.

How did you get into the real estate 
business? 

After graduating from UCLA Law 
School in 2001, I practiced real estate 
law at Allen Matkins until 2006. Allen 
Matkins is a top real estate firm on the 
West Coast, which allowed me to repre-
sent a wide range of real estate clients, 
including major real estate investment 
trusts such as Equity Office Properties, 
Prologis, homebuilders such as Lennar, 
Toll Brothers, etc., and banks, as well as 
smaller local developers. It was an incredi-
ble way to learn the ins and outs of real es-
tate and finance.

Why did you and your partner, Brett 
Crosby, start PeerStreet? 

We started PeerStreet to create a better 
way to invest in real estate debt by build-
ing a great tech business. The most inno-
vative and influential companies in the 
world inherently provide value where it 
previously did not exist. When analyz-
ing the real estate market, we saw real es-
tate lending as the place where we could 
provide new value to all stakeholders by 
eliminating inefficiencies between how in-
vestors, lenders and borrowers interacted.

From the investor point of view, real 
estate loans have historically been a great 
asset class, but there has never been a 
great way to directly invest in those loans. 
PeerStreet changes that dynamic by allow-
ing investors an avenue that’s more direct, 
provides more transparency and through 
which investors have more control. Our 
structure and technology also allows in-
vestors to create diversification, which 
has never been possible in this asset class 
before. 

We also saw a niche in the real estate 
lending industry with incredibly mis-
priced assets, which is the “hard money” 
or “private money” lending space. This is 
a market that has always existed, but been 
extremely fragmented and dominated by 
local lenders and experts. By creating a 
marketplace, we can provide access to 

these loans and create positive benefits for ex-
isting players—private lenders and borrowers.

Where are some of the properties that 
have been funded through PeerStreet? 

Loans on various property types have been 
funded in locations such as California, Florida, 
New Jersey, Nevada, New York, Washington, 
Alabama and Illinois. Since PeerStreet is a 
true marketplace, we have high-quality lend-
ers with existing track records applying to join 
from most states. In a short amount of time, 
we’ll be able to allow investors to diversify 
across the entire country, which we see as a 
very important benefit to investors.

Is there any particular property type 
that is seeing the most investment 
through the platform? 

We have seen a large volume of single-fam-
ily fix-and-flip loans and there’s also been a 
big appetite for these loans from investors. 
When structured and underwritten or ana-
lyzed correctly, these loans can be extremely 
attractive. PeerStreet is built to combine the 
best of data analytics and technology with tra-
ditional, manual underwriting and due dili-
gence processes to surface the highest quality 
investments. We define high quality as the 
best risk-adjusted returns. 

What is the average size of investments 
that you are seeing through the platform? 

Our average loan size to date is $605,000, 
with the largest loan being $6.5 million.  
Average account size for retail and individual 
investors is a little over $100,000.

Brew Johnson
Chief Executive Officer of PeerStreet
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